A 


New-Years-Gift 


FOR L21E- 


Anti-Prerogative-Men : 


A Lawyers Opinion, in Defence of 
His Majeſties Power-Royal, of 
granting Pardons, as he pleaſes. 


Wherein 1s. more particularly difcuſ- 
ſed the validity of the E. of D's Par- 
don, by way of Letter to a Friend. 


Seneca to the Emperour. 
Occidere contra: Legem nemo poteſt, ſervare nemo preter te 


Bratton, lib. 1.c. 8, de Corona. 
Rex poteſkatem habet jucondi de vita & membris, vel tol.. 
| bendli vitam, wel concedendi. 8 
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A 
FOR THE 
Anti-Prerogative-Metn, &r. 
SIR, 

| ” Ours 'I have recaved, and read, 
' wherein you arepleaſcd to intimate 
_ to me,thatyou are now very well ſa- 
tiſhed 1n-your mind,. by: reading over thoſe 


ſeveral Picces I ſent you, touching the Right, 


that my Lords, the Biſhops claim to judge 
in Capital Cauſes in Partament, as hikewiſe 
the unreaſonableneſs of excluding his Roy- 
al Highneſs, the Duke: of York, trom the 
Succetſion to the Imperial Crown of Erg- 
land ; But there 1s yet (fay you) a third 
ſcruplc remaining on you ; And that 1s about 
the validity of the E. of D's Pardon ; where- 
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A New-Tears-Gift for 
tore you are very deſirous to know of me 
(ſecang; there 1s-nothing hitherto -purpoſely 
written on that Subject) whether T think 
that ſame Pardon good; and in caſe] 
do, you expect I ſhonld give you ſome 
Reaſang 72 

ral you, that ir1$*co 


£157 contrary T0! my 
tf 1npage ny ſeff in kind of 
Controverſies at any time, but more cſpe- 
cially at this inſtant; you have ever known 


YH me (like your ſel), ara; Adaurer of that 


Principle, we commonly call Jelf-preſervati- 
on. However in obedicnce to your com- 
mand, and to fatisfic that obligation; which 
a ime ({; far; as I can)! to :vindKkage 
ruth, and the Father of our Countrey 
His Prerogative-Royal, Iſhall not value 
{lceping_(as they: fay) ina whole Skin, but 
| hall- chideirorr to ſay; ſomethmg, winch 
- may.not be-1mpertinent; towards the Con- 
 _vaction of Anti-Prerogative-Men, and your 
own fansfaction. .. And in order thereunto, ; 
I think 1t convenient to ſhew. you, , .' _ | 
1. What a Pardon 1s. © 
2. By whom, and in whoſe Name only, 
all Pardons arc made. 
3. Whac things his Majeſty may, and 
what he may not pardon. 4 


« Fa * 


the Anti-Preropative-Men. 
4... Who is Judge of the validity,; and in-' 
validity of a Patdon; iwhen ipleaded in.'the: 
Houle of Lords, or clſewhere.; .._ : _ : - 
And inthehift place I ſhall give you my; 
Soo on pong __ 
ONN,Zr arte itortNs; LE 'D-roghehier 1 7w1th y0- 
lutions'toſame Objections that have been 
made in Coffce-Houfes. - .  ... i: 
' A [Pardon (lays Sir -Edward: Coke) 18: a 
work; of Mercy,whereby the'King/eitheribe-. 
fore Attiander, Sentence, or. Convietiony or, 
atter, torgiveth dny:Crime;: OffeaagiPuniſh- 
ment, Execumony Right,iTatle, Debe; oft ws 
ty, Temporal, or Eccleſiaſtical. Or, oth 
A Pardon (fay: orhqs).'is rhexramhictig, 
or forgiving, any:offenceicommutted, codtra 
dignitaten. © Coronmmi Regis.  ' Agitecable 46 


that of Sexrca, Venia'eft pane merite remif, 
fio't ras 2 1 the page RN 
: 1t. differs: fromx'a + 


effe&t of a Pardon; an 


Diſpenſation thus; a Diſpenſation: obtain- 
ed; doth. Fs daereiand_ make clic thing; ipro- 


hibitcd, lawful to ..be:done: by: the 'Paroy. 


punfhment duc for a thing unJawtully done, 
y&; freedony, from. puzythmcnt. 1s a:conſe- 
quent of, a Dſpenſanion, chough-hgx abiRt; 
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foft, as 'tis- moſt ingeniouſly. obſerved by 
thelarc Lont Chicf e Faughan. 

In the next place Iam to confider whoſe 
Proxogative it 1s to grant Pardons. This 


fupch- none can e but the.King, in 
whom isveltodrhe' Soveraign and Supreme 
Authority of the Nation; "thus 4 will make 
good by way of Syllogitm. - 
en ater iy of Nerion ar 
ney N,naUypoy- 
cr of Liſc-and Death ; 
-Buv'in-tho King) 15 veſted the Soveraign 
and. _— oomaneet ot the Nation : 


, 
4 ; 


eulphas pawerof Li 


C1519 


te,SoDeath. 


.Curtins; +». \ d | 

nat fl ius:Gladii, Power of Life and Death, is 
y. — yoo elJential,) gh parable. attubure ob the 
ciſx; e- JOQCrA preme- Authority” (for, 
wn Demi- where: ig IS WY Jus vitee © necis; there 


Zouch'sE- can. /bo no. Supreme Power,) Ergo he, in 
15:15, Whany 1s veſted; the --- Hi adi Fower, has 
4:41 powtr of Lite/andl Death. 


Bac dc wee, £62657, cum hive Princeps primerid habet Jus Gladi, 
- for the Mindr Propoſition, I cfumec 


lng or a Whig,) but 
hae Ying Nom io 


Kajor' Propalition I: prove. thus; 
is an 


t King 15 Zupreme Gover- 
Nour 


the Anti-Preropative-Men. 
nour of this Realm, andall other us Dom: 
nions, ſceing our Autheatick Laws and Sta- 
tutes do ſo expreſly and fo often ſay it. 

All ( fays Brafon) are underthe King, and 
the. King is under God only ; He hath ao 
cqualin bs Realm (no Co-ordenation here ) 
becauſe then he could not Command all, fot 
amongſt Equals there can be no Empare, 
Therefore muchleſs/are any his Superiours, 
or can challenge greater Power, becauſe thety 
he would be under his Subjects ; and Taferi- 
ores pares efſe non poſſunt potenttoribus. Ipſe 
autem Rex non debet eſſe ſub homine ſed. ſub 
Deo. F5 0 Le EPS. nl 255 Gs £172: 339 

Rex ( ſays Mr. Cambden ) ſapremam poteſta« 
tem, & merum imperium apud nos habet, wee 
in imperii clientela eſt, nec inueftituram ab alto 
quovis accipit, nec mo Denum, ſuperiorem ag- 
noſcit. The King hath Sovereign Power, and 
Abſolure Command among us , neither 


holdeth he is Emprre in V . NOrre- 


ceiveth his Inveſtiture: or Inſtalling of ano- 
ther, nor yet acknowledgeth any Superiaur 
but God alone. 

By the Statutes of 24 H. 8. c. 12. 235 H. 8. 
c. 21. 1 Fliz. c. 1. 1 Fac.c. rt. the Crown 


ot this Kingdom 1s affirmed to be an Im- 
perial 


Brofon, 
lib.x. rv; 
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6. uM. New-Tpars-Gijt ifor : 
analGmuan ad whacin Empire) 1s, Sir 

| die wallgiweyou a clear Demone 
ſiratian.”;/} lO hoe 
3 Wager... ithoEmpire: (ſays thatmoſt Learned 
E eap2 ofobh, hn?! Lo id nat:only: the! Em+ 
Z he Gn © ofi Rane; buLalfo cyory ſeveral King- 
ad cce- dam, wichacknowledgeth no.other Em: 
| Lav. Sneour chan hs ownSovercign ; for how-, 
1 0overithey differ. n;Numiand Tide; . yet: 
E- _ _ _ ha c'1tfelf all:one ; -- for:&yery one 
: *15\Gods:mmediare Vicar.upon Earth, in 
_ © ehcir.dwn Kingdoms, for Matters apper- 

Bue farther, In: our Oath of Supremacy 
we-Swear - that the' King'1s' the only Su- 
preme Governour : :Supreme;. fo none {not 
the-Pope) above him :.'Andoonly Supreme , 
ſo: none'iras any' Co-cqual,. Co-ordinate, 
Cocrrvalpower with his/Soveraignty. 'But 
it :has ibecn heretofore. ſaid by ſome Hunt- 
{crap Staniſts; Thar. the Qathof Supremacy 
is taken in: dppoſinon tothe. Pope, to cx- 
clade the Supremacy! uſurped by that old 
_ Gentleman for many years. 'Tis truth they 
ſpcak, but furcly not alt-the Truth ; for there 
arc two Fomtes in.1t; 


Es ad 


The 


the Anti-P rerogatroe- Men. ES, 
- The one, that 15 Negative, whereby we 
profeſs, thar not any Forcign State, or Po- 
centate, nor the Pope hath this Power : The 
other Poſitive, by which the Subject of this 
Power 18 ſpecified. © The Kings Highneſs is 
the only Supreme Governour of this Realm, 
as 1n all Spirital things and Cauſes, ſo hke- 
wiſe 1m Temporal matters: Both Ecclcſi- 


aſtical 'and' Civil Supremacy are in this 


Oath aſlerred to be 1n the King. Ir was not 
thought ſufficient to rell who was not Su- 
preme, but ro declare alſo who was. 

So that now ( Sir )you may perceive that 
by our known Laws: our Kang 1s Inveſted 
with ſuch a Supremacy as excludes. both 
Pope and People, from having any Power 


Jurifdi&tion, or Authority over hin ; And 


if ſo, then certainly we may conclude chat 
he who has Veſted in him the Sovereign 
Power, has alſo Vite ac necis Authoritatem, 
the ſole power of Lite and Death, to ſave 
or deftroy, as well to pardon as to puniſh 
Offenders. | | 

Next come I to conſider what Offences 
che King (as Supreme Governour of thus 


Realm ) can pardon or renut, and what he 


cannot as to Temporal matters. | 
C In 
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A New-Tears Gift, for 
In the firſt place I ſhall ſhew you what 
things the King cannot pardon, according 
ro. the Laws of England; as for example, 
:1R.: [In an Appcal of Death, Robbery, Rape, 
Chr. 17. *«. k > | / 
+ 2.3.8. Oc. the King cannot patdon the Dctendant, 
& -»%-for the Appeal is the Suit of the Party, to 
have Revenge by Death ; and whether the 
Defendant be attainted by Judgment, ©&c. or 
by Outlawry, the Kings Pardon ſhall not dif- 
charge the Defendant. | 
3£.4,;... SO 1n an Attaintby A. againſt the Party, 
&.3 and the Perit Jury againſt the party to have 
Reſtitution ; this the King cannot pardon. 
&.;kq. SO the King cannot pardon Nuzances, 
237-2% that are (not tranſient but ) continuing, 
Dewell.s. 2S a NUZANCE 1n Vi. wk that ſtill con- 
pevis tinues and 1s not ended, until removed ; 
n275.5 and ſo of a Watcr-courſe diverted, or Bridge 
. 84:7 broken down, they cannot be pardoned, b 
-). - As tO acquit the Nuzance-maker, for Com- 
mitting them. 
Feghens: SO a Mayor of a Town, or other Toll- 
2%. £». taker, who 1s penally bound to provide the 
wrd Market-Mcafures, and doth not, cannot be 


pardoned by the King, becauſc the fault full 
CONTINUES. 


& 


the Anti-Prerogative-Men. [ 


So if one be bound ina Recognizance to [7:2 


g, to keep the Peace againſt ano- ©; *. 


the King k 
ther by name, and generally all other Sub- © 
jects of the King ; In this Caſe before the 
peace be broken, the King cannot pardon 
or releaſe the Recognizance, although it be. 
made only to him, becauſe it 1s for the be- 


nefit, and ſafety of his Subjects. 


- 


So after an Action popular be brought, : a, _ 
+. Inf. 


Tam pro Domino Rege quam pro ſeipſo, accor- ,,,,;, 
ding to any ſtatute, the King cannot dif- *3* 
charge the Informers part, becauſe by bring- 
ing of the Action, the Party hath an In- 
tereſt therein. | 

Come I now. ( Sir ) to demonſtrate what 
Offences the King can pardon by the Law 
of England. 


It a Man Arreſted for Sora break Pri- 55% 
c 


fon, he loſes his Bartel, bur if che King par totes 
don that breaking of Priſon, the Detendant cudding- 


ſhall be reſtored to the Battel, and the Coun- ay ng ape? 
tcrplea taken away. 

So 1n divers caſes at the Suit of the Par- 
ty, when the Defendant cither by the Com- 
mon Law, or by any Statute (beſides the re- 
{titurion or damage of the ales, Plaintift 
is thereby alſo to haye' exemplary puniſh- 

C 2 ment, 
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 . 1 ment; the King may pardon the ſame ; as 
+=. , > firſt, for inſtance at the Common-Law. 
'  Inan Arcaint by A, againſt the party and 
ce. 3. #. the Petit Jury ; againſt the party to have 
#27 reſtitution, thus (as. 15 ſaid betore) the King 
may. not pardon : Againſt the Petit Jury, 
by the Common-Law, T7 hat they ſhould loſe 
Liberam Legem, zheir Wives and Children 
caſt out of their Houſes ; their Houſes waſted 
their Trees proftrated, their | Meadows plough- 
ed up, their Goods and Chattels ſeized, and 
their Bodies taken, Thus the King may par- 
don ; becauſe it 1s a puniſhment, exempla- 
ry to deter others, and tendeth nor ro the 
rcfhitution or ſatisfaction of the Plaintiff, 
Now to offcr Inſtances upon Statute- 
Law. The Detcndant in an Appeal of 
a... ->Murder, upon Not . Guilty leaded Was 
Se; found Guilty of Man-flaughter : And it was 
<3 *#re{Olved by the Judges upon Contercnce be- 
Hobs twixt them, T hat the Queen may pardon the 
294. burning of the Hand, for that is no part of the 
Wiz Judgment at the Suit of the Party Plaintiff 
in : 4 Appeal, but it 1s a collateral, and cx- 
emplary puniſhment inflicted by the Statute 
DEAE F-c. 13. 
ce.3.la7, YO upon the Statute of Weſtm. 2. c. 25. 


-193, 
Be that 


the Anti-Prerogatrue-Men. 
that giveth two years Imprifonment,;in a 
Raviſhment of Ward, the King may pardon 
the ſaid corporal puniſhment of Impriſfon- 
ment. - | ue 

So upon the Statute of Weſtm. c. 20..De goth. 
Malefaftoribus in parcis, the Damages con- 9 Eli. 
ccrn the Plaintiff, and theretore the Kings = 
pardon cannot diſpenſe with them ; but r wy Oy 
Ranſome, the finding of Surety, aad the tor- 
juring'the Realm, are puniſhments exenapla- 
ry, and concern the King, and therefore he 
may pardon the ſame. 

So there: 1s ar Clauſe in the Statute of _ 
- Eliz. c. 14. That the Plaintiff ſhall not ve 544. 
relcaſc nor diſcontinue the puniſhment, &c. 77%" 
but only Cofts and Damages : and yer it 3-4. 
was reſolved, that the Queen might pardon ' | 
the corporal puniſhment, that doth trench 
tro common cxample. 


So before any Action popular brought, 1-7-3: 
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the King may diſcharge the whole, becauſe 194.195, 
O : 238. 37 


the Informer cannot bring an Action or In- 5... 
formation originally. tor his part only, but 
muſt purſue thc Statare. 
So tne breaking the Aflize of Bread and Veghans 
Ale, rhe torc{talling the Marker, Ingrofling, Edvard 
omas UV 


Regratinz, or the ike, which continue _ iq 
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but are over as ſoon as done, unti] done Je 
z0v0 may be pardoned by 'the King; ſo as 
the Offender ſhall not be Impleaded for 
them, otherwiſe than by perſons that have 
'receiyed particular damage, which the King 
cannot remit. $ 
vaugam To conclude; Although the King can- 
£24 notacquit Nuzance-Makers for commutting 
Thomzs v. NUZANCCS, yt the Fine or puniſhment 1m- 
| pa tor the doing them, may be pardoned 
y the King. 


Thus (Sir) having given you a true cx- 
tent and latitude of 6 Majcſhes pardon- 
ing Power, that 1s to ſay, what the King 
may, and what he cannot pardon, rclating 
ro matters Temporal, I come to the next 
particular propoſed in the beginning, And 
that was to ſhew, who ought to be Judge 
and Interpreter of Pardons granted by the 
King, as to the validity or invalidity of 
them, when pleaded in the high Court 
of Parhament. 

That with the Soveraign Prince, reſideth 
the prime and ſupreme Powcr of interpre- | 
ting of his own Laws, Reſcripts and Grants, 
cannot be denied;for both the Common and 


Civil 
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the Anti-Prerogative-Men. 13 


Civil Law Profeſſors do affirm, That inf. 


doubtful and obſcure points, the Interpretation mm 3 


and will of the Prince is to be expedled, ſince tt «. 14. num 


is his part to interpret, who made the Law or *\>;.” s 
Grant. VOSS | | 
BP ; I. I4. 2. _ 

Now our King as the ſupreme Legiſlator ».Princeps < 

| gre Wins, 

. and interpreter, has communicated this his & incer- 


Auchority to ſome particular perſons,for the Pte: 


interpreting and expounding bys Law's and «» 
Grants ; And the reaſon why he has ſo dele- 
gatcd this power to them, 1s rendred by 
Forteſcue thus ;, Tou ſhall better (ſays-he to 
H. 6.) execute Judgment hy others ,. than by 
your ſelf ; neither Febb it been ſeen that any _ 
Fing of England hath pronounced Judgment F 
with his own mouth. The ſormer part of ; 
Forteſcue's words are Orthodox, but the. 
latter part are not ſo : It the famous Anti- 
quary, Mr. Sel/Yen, may be credited ; tor he 
in his Notes ad cap. 8. of Forteſcue affirms, 
that Kings themfelves often ſate 1n Court, 
in the Kings-Bench : and 1n the Rolls of 
Charters under King Fohn,and the time near 
him, often occur Grants that ſuch or ſuch 
Engliſh ſhould not be Impleaded, or pur to 
Anſwer, miſt coram nobis, vel Capitali Juſtitia 
noſtra, and ta Normans, nift coram nobus,, vel . 
_ Capitalt 
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Capitali Seneſchallo noftro. Here coram 'Ca- 
. . prtalt Fuftitia 1s divided from coram Rege , 
Tt ve CIC Lt f12niMtyInNg before the Kings perſon 


ings bave EY - 
= although now Pleas held in the Kings-Bench 
rally bctorc the Succeſlor of the Caprtalis Fuftiria, 
mem te arc enered £021 Rege: Bit e divertituld in vi- 
Bee. - 27, WE WILL TEturh to the point propoſed, and 
Liz.7r.6. ſhew You Who arc the competent Judges of 


the validity or invalidity of a Pardon pleaded 


Sir Henry f3yul -diftinguiſh' berwixt matrers moved in 
##.  theapper Houſe of Parliament,that concern 
rage the Gaſtoras and Privitedges thereof, and 
-13- _thofe matters that purely concern the com- 
73. .mon and Statute Laws'of the Realm. 
co4'h#," The former muſt be:determincd adjudg- 
415-6: td and difcuffed' by rhe courſe of Parha- 
6. © ment, and not by the Civil Law, nor yet 
by the Common Laws of this Realm, uſed 
in more infertour Courts ; which was fo 
declared to be ſecundum Legem G& conſuetu- 
dinem Parliamenti, concerning the Peers of 
the Realm, by the King, and all the Lords 
Spiritual and Temporal ; and the like par: 
ratione 1s for the Commons, for any thing 
moved, or done 1n the Houſe of Commons. 
But on the other fide, if any queſtion a- 


riſcth 


the Anti-Prerogative-Men. I5 


- Tiſeth meerly upon the Common or Statute 8 

Law, the Judges of England arc to give 1 
their Opinions, when ever it be demanded 1 
by the Lords, in their Houſe ; as for un þ 4 , 
ſtance, 1t a Pardon be pleaded by a Peer, - #- 


or any other perſon there, and 'tis doubted 
whether it be good or not in Law : This rid 
Ozery (Ihumbly conceive) muſt be referred R72 
by the Lords to the Kings Juftices for their Tiers. 
ſolution. ny (ev,of 
And as all the Judges, or the' majority Jetiry we 
of them ſhall declare themſelves, (pro Or com) Qnona, 
the Lords of Parliament, arc wont uſually td ve 
ro determine and give ſentence according- meas. 
ly ; But if the queſtion be, whether the 
manner and circumſtances, that attend ſuch 
a Pardon, be valid or nor, by the Cuſtom 
and Law of Parliament, then the Lords of 
Parliament themſclyes, are folly to decide 
the doubt, without any Reference to the O- 
pinion of the Judges, tor they are nor to 


intermeddle with any Matters of Parha- 4 © | 


tons Col- 


ment, and ſo have they in ſeveral Parha- «#7. 55:. 

ments confeſled. ogg © 
Thus (Sir) may ſufhce as to the fourth par- 

ticular by me propoundcd, and now I ha- 


ſten to the laſt point of all, and that 13 to ; 
D conſider '® 


E. of O's 
Caſs. 


| A New-Vears-Gift for 
conſider of the E. of D's Caſc in particular, 
but before I ſhall handle it, I mutt tell you 
this, That where-ever I haye or ſhall mention 
Peers. or Lords of Parliament, I intend as 
well the Lords Spiritual as the Lords Tem- 
poral z for I am very well fatished now, (as 
I underſtand you are) that the Lords Spirt- 
tual have as much Right, in virtue of cher 


Temporal Batonies to fit in Capital Caſes, 


as the Temporal Lords can pretend to, and 
Lam verily perfuaded, that there was never 
any Criminal Cauſe handled in Parhament, 
where the Lords Spiritual did not fit exther 


. perſonally or by Proxy; And if not one of 


theſe ways, yet undoubredly they upon their 
withdrawing, cycr centred their Proteſtation 
for the faving of that ſame Right and Pri- 
vilkedge. And fo I now come to treat of 
the validity of the E. of D's Pardon © | + 

And I take this (Pardon me it I nuſtake) 
to be his Caſc. 


The E. of D. is impeached before the Lond: 


by the Commons of En and,of High Treaſon, 


and of ſeveral other miſdemeanors;But before a- 
ny further proceeding in- proof of the Charge a- 
gainft him, His Majeſty difſolves that Parliament, 

| and 


the Anti-Prerogative-Men. 

and upon the diſſolution thereof, the King 
grants to the F. of D. a Pardon of all Treaſons 
.and Miſdemeanours whatſoever ; And then His 
Majeſty calls another Parliament, whereat the 
Commoners exhibit new Articles of the ſame 
Treaſons and Miſdemeanors againſt the ſaid 
Earl ; whereupon he pleads the ſaid Pardon 
to this fa 

Lords. 


Pardon be good or not ? The Reſolution 
whereof will 
this Query following : viz. 


Whether his Majeſty, by virtue of his 
Prerogative-Royal can pardon, in the 1h- 
terval of two Parhaments, thoſe Crimes, 
whereof the E. of D. was impeached 1n the 


former Parliament ? 


I humbly conceive, That his Majeſty can 
by His Prerogative-Royal,grant ſuch a Par- 
don. I preſtme 1t will be admitted,  thar 
had this Pardon been purchaſed before any 
Impeachment in Parhament, it had been 


good ; But the x of n, afrer Arti- 


2 cles 


Impeachment in the Houſe of 


 Now'the Queſtion will be, whether this 7-97. 


depend on an Anſwer given to 
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cles exbited in the Houſe of Lords, makes 
__ doubt, which I ſhall endeavour thus to 
clear. 


The Commons, 'tis true, as.the general In- 
uiſitors of the Realm, have authority 
om the King, to examine any Crime, be 

it Treaſon, Felony,Oppreſſion, Bribery, Extor. 

cion, or the like, commurtted by a Lord of 

-  Parhament, Spiritual or Temporal ; and if 

, they . find” by the Vote of the Houſe, the 

Charge to be true,they have power to tran(- 

mit. the ſame to the Lords, with the Wit- 
neſles and Proof. | 


As for the Peers, they are the Supreme 
Court..of Judicature in this Nation, not 
only to judge whether matters preſented 
to their Lordſhips by the Commoners, be fic 
or requiſite for the King to paſs into Laws, 
bur alfo of Writs of Error, and of Matters 
of Fact, cither not determinable in other 
Courts, yet in regard of nicety or ſpecial. 
Marcer, they cannot well diſcern or judge. 


74 co Morcover to theſe Lords of Parliament 
-=Reer,, elOngeth a power({and that derived fromthe 
wrt, Crown) 


the Anti-Prerogative-Men. 19 


Crown) of giving Judgments in Caſes of 

Treaſon, of Impeachments for ſeveral 

Crimes, of Slanders of Peers, of Breaches of 

Priviledges, both upon Peers and Commons, 

together with Capital Cenſures of Behead- 

_ ing, Hanging Drawing, Quartering, Impri- : > 
ſonment, Baniſhment, Fine and Fortciture f 

both of Lands, Goods and Offices inflicted 1 


on Offenders. | | 
So 


Now theſe two, The Lords and Com- 
mons, I mean, are convened by the Kings i 
Wrats, to affiſt him with their Advice in dit- | 
ficule and weighty Matters, relating to 
Church and State; And in fo doing they ; 
caſe their Saveraign Lord of much Labour, 
bur do not thereby deprive him of any one F 
Tittle of Royal-Power. They may (ſays the _— 
moſt. glorious Royal Martyr) remember, I 
that at beſt they fit in Parliament as' my Sub- ; 
jets, not my Superiours ; called to be my 
Counſellors not Dittators : Their Summons ex- 
tends to recommend their Advice, and not to 


command my Duty. 


You muſt know, that by calling a Par- EF 
liamcnt (which is but a Meeting of the —_ 
King 2 


£ 
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King . and his -Stbjects, {and ſuch they 
continue as | well collettively as they 
were before fingly,) and a Meeting 1n 1ts 
own _ nature diſſolyable art pleaſure) rhe 
King 115 not . grown leſs, or departed 
witr any thing*either by way of Abdica- 
dh or. Communication of the foveraign 
Power that 1s veſted in him, as King of 


England. That were indeed to make more 


than one Soycraign 1n a Kingdom ; a thing 
alrovcrhcr Aon Rikent with Supremacy and 
Monarchy : So that the Soyeraignty muſt 
be totally 1n the King, and where that 1s 
there uſt beG/adriporeftas.the power of Life 
and*Dearh, a Right as well of pardoning as 


of pum p2 fenders. Like asdivers other 
things do ſole] Gans, the King, as'Pre- 
g4nves incident to 'His Imperial Crown 


nd Rbyal Drgmty, whereof the Subject 
hath nothing. to 'do, as' the power of Cal- 
lng, Holding, Ws nk. and Diffolving 
of Partaments, of advancing to Honours, 
Offices and Commands:of railing of Arnnes, 
of entring into Leagues and Treaties, of 
Founding Corporations, Guilds and Fra- 
ternuties, of coyning of Moncy, of making 
Lertcrs of Demizatron, to whom and how 


many 


the Anti-Prerogative-Men. 
many he will ; Together with many other 


cial Flowers of His Crown. 


The: King of: England. (I, muſt: contels) 
may. bmi himſclt by Pronuſe: or Contract 
in Parhament (as he hath been pleafed ta re- 
{train himſelf from the uſe of that power, 
which makes :new Laws :and; repeals:;old, 
without the conſent obthe Lords;and:Com- 
mons: in Parlamemt, as hkewiſe tron raw 
ſing Money upon the Sibjett without their 


things that appertain to:His Majeſty as ſpe+ 


confent) mot.” tor pardon ither Offencas of 


ſuck;Perfons: as ate before Impcachd 1m che 
Heh ;Courr of Parliament, withouc::the 
conſent of his two Houſes; or:the hike. : But 
then I muſt demand; that ſach. a Grant be 
produced; der... be made:appear;/by an aw- 


thentick/'Record, chart the King ob Eaghand 


has doneſo; And when ſuch a Record-1s 
ſhewn, I. ſhall be.as ready to plead againſt 
the yalidity:of tha E. of D's Pardon, :as I: do 
now for it; Till then I delire ro be :excu- 
ſed. Beſides, 'tis not enough to afhrm, 
Thar there cannot be found any Prefident 


im the Parliament Rolls, wherein any Peer | 


2.I 


of the Realm has been pardoncd \by. the 


King, 
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King, after | an Impeachment has .becn 
crahfmitred to the Lords by the Commons ; 
but a Preſident muſt be offered to prove, 
That a Pardon has been adjudged void, 
where 1t. has: been pleaded by a Peer win a 
latcr, that'was charged with High Treafon 
in a former Parliament. ER 


. -/Bur farcher. yer {Sir) If the King can un- 
der his Great-Sceal. command all. Proceſs, 
and proceedings in Criminal Cauſes to: ceaſe 
aſt one-accuſed before in Parltament, 
en. ſure, what ſhould hinder, but the'King 
may..pardon ſuch a'one?; For: a:diſcharge 


_of-any further! proceeding againſt >\uch a 


Paſch. 4. 
7 E. 3. Co- 
ram Rege 
Roe. 53. 
Co. 3, tft, 
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one directed to the Judges, and their Award 
thereon, That the Party accuſed ſhall ga, fine 
die, 1s equivalent to a Pardon under the 


Broad-Scal of Ergland,now that there hath 


been ſuch a kind of diſcharge, and thereon 
an Award given by the Judges in the King(- 
Bench to that purpoſe, I will make good 
by this Record following. 


Steven Graveſend, m_— of London, was 
accuſed in Parhament, for adherency to 


Edmond Earl of Kent 1n his Treaſons, where 
by 


x 
the Anti-Prerogative-Men. 


by Order of Parliament the matter was re- 
terred to the Kings-Bench . to be tryed, 
where the Biſhop pleaded Not-Guilty, and 
afterwards was diſcharged by the Kings 
Writ under the Grear-Seal, directed to the 
Judges of the Kings-Bench, to this effect. 


Licet venerabilis Pater Stephanus, 
London Eprſcopus, per breve noſtrum 
coram nobis ad ſettam noſtram 1mplact= 
zetur de eo, quod ipf Edmundo 1» 
per Comiti Kantize adhbafiſſe debuerat : 

Ou tamen predit. Epiſcopus de ad= 
hefrone, preditt. omnino immunem repu= 
tamus ; vobis mandamus, quod: plarito 
pram. coram nobts ulterius tenen. on 
nino ſuperſedeatis. 


Teſte meipſo apud Weſtm. 12 ie 
Decembr. Anno Regn noſtri 4. 


'E The 


"3 
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The Award of the Court. that is. given 
thereupon, is vary reemarkablc, 0174 


w_ brevis pratexty confuderatum 


eſt, que ONT Eprſcopus eat mar 
fine ws” Et ulterius non proceda= 


ELY UE [us um, 


Sit Edvard Coke upon this ſame Recond 
comments thus ; 


This man, it may be thought, PI the taking 
of the Pardon ſhowld be'an implyed C onfeſfon 
of the Fault and therefore went a new way i but 
10 man that is wiſe, aud well advi ed will 

_ refu ſe God and t age Pardon, how often 
foever he may Bave 'it ;" for there is no man 
hut offendeth God, and the Kin almoſt every 
day, and the Pardon is the « fat and hare 


way. 


Ont of this notable Pifene and the 
Comment of Sir Edward Coke thereon, WC 
may make theſe ſcycral Remarques. 


Firſt 


the Anti-Preropative-Men. 


. Firſt, That though Steven Graveſend was 
charged with High Treaſon before in Par- 
lament, yet the Kidors of the Kings-Bench, 
upon the Kings Writ to them directed un- 
der the Broad-Scal, did award, that the faid 
Steven ſhould go ſine die; Et ulterius non 


procedatur verſus eum. 


Secondly, That this fame Award was gt 
ven by the Judges, before any Sentence or 
udoment paſſed, cither by themſelves, or 
y the Lords in Parbtament. 


Thirdly, That if this manner of pro- 


ceeding with Stever Graveſend had been 
comrary to the Laws and Cuſtoms of Par- 
liament, the Lords and Commons would 
no doubt haye diſputed the Kings Prero- 
gative in this Caſe ; And I cannot learn 
out of any Antiquary, or Hiſtorian, that 
this ſame Biſhop of London was cver que- 
{honed afterwards in Parhament, or the 
Kings-Bench Judges for thus obeying the 
Kings Writ. 


' Fourthly, That if this manner of pro- 
E 2 Ceeding 
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cceding in Graveſend's Caſc be valid in Law 
(as 1t 1s, otherwiſe my Lord Coke would 
have told us ſo) then a Forttori, the Kings 
granting a Pardon to the E. of D. muſt be 
much - more ; For Coke ſays, that a Pardon 
is the ſafcſt and ſureſt way. So that we ma 
conclude, That either way 1s good, high 
that of a Pardon be the ſafeſt and ſureſt. Is 
not a Fine and Common Recovery the 
ſateſt Coteyance for the paſſing of Lands. 
And yet;;a Tranſlation by Feoftment, by 
Bargain and Sale, Q&c. 1s a good Convey- 
ance, though not the ſafeſt and ſureſt. 


In a word; Sir Edward Coke docs not at 
all intimate unto us, that either way is ille- 
galpur only gives the Biſhop a Reprimende 
br; his Impudence, in not embracing the 


beſt expedient, when he had the choice of 


TWO. 


Sir, If what I have ſaid in defence of the 
E,'of-D's Pardon, give you any ſatisfaction, 
I ſhall be glad-; But now I think-on't, my 
Papers will be the more welcome, if I return 
you Solutions to thoſe Objections that have 


cen ſtarted at Coftce-Houſes, and indeed 


ObjeF:ons 
and Solu- 


9. mentioned in your Letter. The 


the Anti-Prerogative-Men. 


' The firſt Objection is, ſay you, a notable 
diftin&tion,, made berwixe Offences com- 
mutted againſt che Crown, and Offences 


perpetrated againſt rhe State or Common- 


wealth ; the tormer the King may pardon, 
but by no means the latter. hs 


I anſwer, That this 1s a diſtinction with- 
out any, diverſity ;- For I afthrm, that what- 
ſocyer 18 done againſt the State or, Com- 
mon-wealth, 1s done againſt rhe Crown, 
Et e contra. I] am ſure in-all Monarchical 
Goyernments , the learned Sir Henry Ho- 
bart in hys Reports, tells:us, 7 hat the King 


7 


and the Common-wealth, make but one ; T bat Hobans 


Reports f. 


the King is the Head of the Common-wealth, ,\ 


and the Reformation of all general wrongs be- 


fields Caſe. 


longs to him ; And, Cujus eſt condemnare, þR-/ llem,Cud- 


nire, ejus el abſolvere, ignoſcere ; Qui dam- 


are poteſt (ſays the Civi-Law Text) 4 ab- 


ſolvendi quoque poteſlatem habet. And there- 


fore 1n all our Indi&tments, - it 15 ſaid, . That 
ſuch a thing was done, Contra dignitatens G 
Coronam Regis ; But I never read, that fuch 


a thing was perpetrated Contra rem publicam, 


or ſtatum popali. Anglicani, unlcts 1 were 1n. 


_ the 


dington v. 
Wilkins. 


allmanhier of 
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the late Uſurpation, when this our glorious, 


' amtient/and hereditary Monarchy was tur- 


ned into a Democratick Slavery, under the 
Title of The Common-wealth of England. I 
ſhall furcher add, to what I have already 
f41d, towards the 'utter contution ' of this 
diſtinction, viz. - 


That His Majefty can by virtue of His 
Royal-Power, cuther before Attarnder, 'Sen- 
tence or Conviction, or: after, pardon all 
Crimes wharſoever, and remuit' all puniſh- 
ments, exemplary,'to deter others; and not 

ding: the ſatisfaction or ſafery of par- 
acular Perfons. In ſhort ; he can pardon 
Crimes, that arc tranſient, and 
not continttng before Sentence, or Conyi- 
Eion.; And#thcE. of D: be gwilty of ſuch 


_ Offences as are' permanent and: cominuing, 


ke. 
þ 


pray” let the - Anti-Prerogative-Men name 
them, and in ſo domg they will very much 
oblige the World. All this our Books of 
Law are ready to make good, as you have 
read before 1 this Diſcourſe, 


Butthes it may be replied, That akhough 
che King can pardon any Crime (be it Trea- 


ſon 


the Anti-Prerogatrove-Men. 
ſon, Felony, Bnbery, Perfury, Extortion or 
the like) betore Attainder, Sentence or Con- 


BHS 
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viction, or after ; yet it an Impeachment 


be once lodged in the Lords Houfe:againſt 
any Perſon, that Perſon cannot be pardon- 
cd, until he be convicted, and hath rceceiyed 
Sentence. Me 3 


To thus I rejoyn thus It:muſt be grant- 
ed me, as I have ſaid before, that'if the E. 
of D. had procured the Kings Pardon; be- 
fore any Articles had been by the Com- 


moners exhibited againft him, the Pardon 


had been good; And 'why it ſhould nor be - 


ſo afterwards pafleth my comprehention ; 
For the Impeachment 1n Parbament does 
ENT alter the —_— of vs Crimes, nor 
1s the Kings Power of pardonng any way 
leflened by ; the Gre = | thekuns, 
after an Accuſation in Partamentr, as they 
were before, - they arc, nor greater, nor leſſer, 
Treafan is Treaſon, Felony 1s: Fehohy, and 
the hke of other Offences; And as tor the 
Regal-Authoriny in granting Pardons, it 
continues the ſame as well atter as betore:; 
the King of Eng/and being as: free and: ab- 
ſolute a Monarch, 1n a Sctlion of Parlament 

as 
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as out of it, which no able Juriſt, I am con- 
dent, will deny. 


- 


jection; ©, * 


Your other Objection is this, That the 
E. of D's Pardon 1s not yalid in Law ; be- 
cauſe 1t1s but-a Stamp-Patcnt-by Creation, 
havihg not paſſed the Seals, as Statute-Law 
requires... EE PDE &4 2 3 i; EE Ps +: 


{Thus much in anſwer to your firſt Ob- 


- 1s - & <4» 


;.oAs:to-:thus Objection; :I give you this An- 
ſwer ;: There are: but 'two Statutes-i(af I nat- 
ſtake not) that preſcribe'a Courſe or Form, 
for paſling things under the Kings 'Seals. 

-:, The one of theſe fame Statutes: 15 the 1.3 
R. 2.c. 1. how Charters of Pardon ought to 
paſs ; wherein it isproyided: ' 


I. That ina Pardon for Murder, Treaſon, 
Rape, &c. The Offence commurred, ſhall be 
ſpecified, and it there: be not ſuch a ſpecifica- 
tion, the Charter muſt be diſallowed, I ſup- 
poſe; the'E. of D's Pardon 1s not detective in 


thus point. fo 


2, 


al l ; 
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2, That no Pardon of Treaſon or Felo- 
ny ſhall paſs without Warrant of the' Privy- 
Seal, together with a Forfeiture of him, ar 
whoſe Suit ſucha Pardon 1s obtained. This 
latter clauſe is wholly Repealed, and annul- 
led by the 16 R. 2. c. 6. And therefore it 
affeas not the E. of D's Pardon at all. 


The other Statute is the 27 H. 8. c. 12. 
whercin1s ſet down the courſe of ſying forth 


Grants under the Lange Sign Manual, Cc. 
Now if this Statute doth extend to Charters 
of Pardon as it doth to other Grants (which 
perhaps may be fo, becauſe, every Pardon 

1s a Grant from the wi 4p neither of them 
( be it Charters of Pardon, or other Grants) 
are declared ipſo fatto yoid ; It the courſe, 
preſcribed by this A&t be not obſerved. 
But only it js ſaid, That before any Grant 
be paſſed under any of the Kings Seals ; Ir 
ſhall be delivered unto the Kings principal 
Secretary; or to one of the Clerks of the 
Signet, to be at the {aid Office 'paſled ac- 
cordingly, together with a penalty inflicted 
on the Clerk, that ſhall alter the courſe pre- 
ſcribed, and no morc. , 
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-] will offer you an Inſtance ;, A! Parſon: 
Martys a Coupe, that 'may Jawfully marry, 
without any Banes or Licence, andin a pti-. 
vate Houſe, and- not -according ro-rhe' Ca- 
aonical-Hour4''This' Parſon | for ating 
contraryit6: the'Chnorts bf Holy-Church; 1s 
lyable to a Suſpenſion, &c. But yer. the 
Marviage ſhall fandgood and firm in Lay. 
Fot yes unP) Gi Phpediunt promovendion 
qile now Mijictiont" jan iprombtunr *" Fier#'rior 
_ debuit,” ſed faftum volt: » So-(Cay 1) in the 
E. of D's. Caſe; :If the P ardon- (which 1s but” 
4:Stamp-Pacent-by-Creatibn?) had paſſed: all 
the: Offices, brifomeior one of them; the: 
Officer, ' or Officers had peradventure been/ 
able ro a Parliamentaty Reprimend; yet: 
notwithſtanding che E. of D's Pardon 1s: 
valid. and good": in Law', Contra ones 
Gentes:. O70 | FL IE# : 


-.'To be ſhort;the Rule of Holy Scripture 15; 
mithe'Caſe: Marrimonial, Whom God bath 
joyned together det ns Mariipitt aſurider ; So in 
the Caſe .of Pardons; what his- Majcfty'by 
His Prerogative-Royal- hath Kmt together: 
wiz. His Mercy and the E. ol D's Life,) Let 

not 


p — arT. 
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=s cw” 4 ds a es. Aff 
*Y Met) ;> » 


2b Anti:Preropative-Mev. 
notthe Lords and Commons:cadcavolr ja 


ry 9 ol ' Sarrilegii mnftarteft. ( fays theGivi 
Law) avoiniis obviari beneficits, $5 ut 18 mw 


Reſeripets P rinci cipans adverfari. 


And as Ij D ad for che” E: ofD'. P 
I hope, my Plea will not prove a COA 4) 
others ; Iam ſare jt will not, it they do bur 
conſult Seneca in his Controvcrhies ; 


Iniquum eſt (ſays he) Collapſis manum non 


porrigere : Commune hoc jus generis humani eſt 


memo -tmoidioſum ns Poftreked—quod-wlteri-pro- 


futurum eſt. 


Thus (Sir) having given you freely my 


poor Sentimerys, Poets cE.of D's Par- 
don, I ſhall ole tn " A ith the very 


ſame words that a late Author uſcth ; And. 


they are theſe : 


- F-take-it-for-one -of tbe-greateſi bappineſſes 
of our Government, That ths Meet hath . an 
undoubted free Right of granting Par dons as 
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